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1 ne unsettled state of political affairs even after 
the peace of Villafranca could not fail to awaken the 
sense of the public to the dangers which, in case of 
a war, trade and navigation must be threatened with, 
from the insufficiency of those stipulations of the 
Declaration of Paris of 1856 which were calculated 
to protect them. This caused a number of Bremen 
merchants and other citizens, at a meeting on the 
24 of December 1859 to adopt the following resolution : 
„that the inviolability of person and property 
in time of war on the high seas, extended 
also to the subjects and citizens of belligerent 
States, except as far as the operations of war 
necessarily restrict the same, is imperatively 
demanded by the sentiments of justice univers- 
ally entertained at the present day" — 
and to request the Senate of Bremen, to recommend 
the realization of this principle to the Governments 
of the German Confederacy, or to the Powers that 
were to assemble in Congress. The Hamburg Chamber 
of Commerce very naturally followed this example 



and in the annual meeting of the merchants of this 
City on the 29 *^ of December, proposed similar re- 
solutions, which were unanimously adopted, after the 
principal points had been amply and ably discussed 
by Messrs. A. Tesdorpf, Senator, A* J. Hertz, 
C. L. D. Meister and A. J, Schon. Hence the 
Author,' who had already in his ^^Essai concernant 
le Droit maritime international de Pavenir" (Hamburg 
1856) endeavoured to recommend that question to 
the attention of Governments, has taken occasion to 
resume the subject in the following observations, for 
which he claims the indulgence of the public, par- 
ticularly of the british, in whose vernacular language 
he has ventured to publish them. 

Hamburg, 20*1^ January 1860. 



„ I o expect, that the freedom of trade should ever be entirely 
restored in Great Britain, is as absurd as to expect, that an Oceana 
or Utopia should ever be established in it. " — Who dared so 
positively to assert, what recent facts have so fully and evidently 
refuted? Was it some party-man who , in order to escape reason- 
ing, tried by ridicule to oppose any argument^ or who, to nourish 
his own hopes and wishes, deceived himself with the impossibilit}^ 
of their being frustrated? Or was it some ignorant scribbler, misled 
by the prejudices of his age and unable to foresee what the pro- 
gress of knowledge and civilisation might achieve? Or perhaps, 
some enemy to Great Britain, reproaching her with obstinate and 
wilful resistance to established rules of political ecoi omy or com- 
mercial policy, acknowledged by every other nation? No, it was 
no other than Adam Smith himself, than whom none ever excelled 
more in clearness and perspicacity of judgment, in soundness of 
argument, in acuteness of reasoning about questions of political 
economy, and who in these matters stood as preeminent over his 
contemporaries as our age is in advance upon his, while love to 
his country may be felt through every reproach which he adresses 
to it. If notwithstanding he thought himself entitled to such an 
assertion, we may be convinced that he saw every other prospect 
closed before him. And so it was. Mercantile System and Colonial 
Policy, the viciousness of which nobody ever exposed more fully 
than Adam Smith himself, had taken so firm a hold upon the minds 
of men, were so universally considered as fundamental maxims of 
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good policy, that any thought of abolishing them might tfcU be 
proclaimed as absurd. And so it is, or rather, so it was in Great 
Britain tfll very recently, with every thought of applying to mari- 
time warfare the more liberal policy introduced long since in wars 
on land* Nor can there be a doubt of there being between both 
notions an intimate and essential connection, one predominant spirit 
pervading every public act and the whole international intercourse, — 
that spirit which teaches to consider the loss to our neighbour as 
so much gain to ourselves. 

Is this then better now? We do not hesitate tp say, it is. 
Let us not inquire too minutely, what motive may have brought 
about this improvement; perhaps we shall find at the bottom a 
merely physical one: real and pressing hunger of large masses 
of the population. .Indeed the whole operation may be thus de- 
fined at once : that when the monopolies of the Colonial and Mer- 
cantile System, imagined and introduced to enrich individuals or 
whole classes of individuals, had gone their whole lengths, the 
nation in general found themselves so much oppressed and 
straightejied in their means of enjoyment, that Government, in a 
free country, found it impossible longer to resist their clamour; and 
we see an eminent statesman like Sir Robert Peel bowing in open 
Parliament to a private individual* like Mr. Richard Cobden, and 
placing upon his brow a civic crown, hardly earned and well de- 
served for being the first on the breach of that wall of monopolies, 
which now crumbled down one by one, till free trade in England 
was no longer an Utopia. 

And what has all this to do with the subject of the present 
tract? 

We believe the relation to be a very near one and that it 
will not be difficult to prove it; to prove not only the principles 
of maritime law and of commercial policy to be morally the off- 
spring of the same parents, begotten by the same father, the spirit 
of exclusiveness, upon the same mother, avarice, but also histori- 
cally to have arisen from the same foundation; from which may 
be concluded, that, the groundwork being destroyed and one of 
the superstructures buried in its ruins, the other will not be left 
standing much longer. Starting from this point, we may safely 
admit, that modern maritime international law, as it existed to 
the middle of this century, may be justified as deriving from hi- 
storical facts; but the facts being now acknowledged as not justi- 



flable themselves, the legality, morality and expediency of their 
effects may well be contested. 

We shall perhaps at the outset have to meet one objection, 
viz: how, colonial policy and mercantile system being compara- 
tively of so late a date, they may be represented as the origin 
of a state of laws reaching so far back as the middle -ages and 
even the ante-christian aera? For it is impossible to open a book 
upon these questions without having to work our way, if not through 
the provisions of the Rhodian Laws, yet through those of the Con^ 
Bolato del Mar^ of the Rdks d'Oleron, of the Laws of Wisby^ of 
those of the Hansetotcns or the whole coUection of M. Pardessw. 
Now we believe we may safely afSrm, that, how acute soever 
were the reasonings of those laws, how beneficial their effects in 
a barbarous age, and how far they still may occasionally help to 
support an argument in favour of neutral shipping, yet there is 
not any connection between them and modem international mari- 
time Law, so as to justify asserting the one to have originated in 
the other. In the eleventh or twelfth century no distinction was 
made between war at sea or on land, between public or private 
property of belligerent states ; it was the same ^vsb victis" — ijoo$ 
to the vanquished! every where, and whatever goods or persons 
the conqueror may lay his hands on became his lawful booty. This 
rule the Consolato very candidly confirms in the first paragraph 
of the Chapter on Prizes, by saying: ^Common sense will teach 
what is to be done if a cruizer meets with a merchant vessel, be- 
longing to an enemy and carrying a cargo, the property of an 
enemy.^ But it could not escape the author or authors, whoever 
they were, thi^t on the open seas you may meet with other ships 
than those belonging to an enemy; and they, in a spirit of equity 
very much to their honour, provide in the following paragraphs, 
that, if an enemy's property should be found on board a neutral 
ship, the master may be compelled, upon being paid the whole 
freight to the port of delivery, to carry the cargo to such place 
as the captor may think convenient. And not only was the ma- 
sters oath to be taken as to the amount of the freight in want 
of other proof, but the master and crew were even in default of 
ships papers or invoice, admitted to claim upon oath any part of 
the cargo as their property! Who will compare with such regu- 
lations the rules laid down by the highest Law- Authorities in mo- 
dern Prize -Courts? and what would have beeiji t\\e observation^ o 
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Lord Stowell upon an offer of making up by the oath of the crew 
any deficiency in the papers of a neutral prize, — he who ex- 
pressly stated': ,,It is a wild conceit, that any court of Justice is 
bound by mere swearing ; it is the swearing credibly that is to con- 
clude its judgment."*) 

Passing by these ancient laws, the chief authority we gene- 
rally find quoted is that of Hugo Grotius, he who may be con- 
sidered as the founder of modern international Law. Now we need 
not go any further, to see fully confirmed what we observed con- 
cerning the origin of those controversies, which so much endan- 
gered all maritime intercourse: for it was the monopoly claimed 
by the Portuguese, concerning the trade and navigation of the 
Indian Seas to the exclusion of all other nations, which caused 
him to vindicate the rights of his countrymen in his famous trea- 
tise '^On the Liberty of the sea" (^De liber marf). We abstain 
from quoting any passages that may tend to support his opinion 
and ours, being fully aware, that numbers of other passages may 
be collected from his large work on the Law of War and Peace, 
to justify many of those restrictions since put upon neutral trade. 
As little would it be to the purpose, here to enter into an exami- 
nation of any of the doctrines or opinions, set forth by those fa- 
mous writers upon international Law of the seventeenth and eigh- 
teenth century, who, like Bynkershoeck, Heineccius, Vattel, Pufen- 
dorf, etc» with all their genius, learning and ability, could make 
the best of a bad case, but never imagined to inquire, whether 
the case itself, the existing system of domestic, colonial and inter- 
national policy, was not one of so inherent viciousness as not even 
to admit any mending, but could only be reformed by a complete 
abolition. This is not a reproach adressed to them; they reasoned 
upon the state of things as they found it established, and as it 
was recommended by the spirit of the Age. What this spirit was, 
and what it taught in respect to our present question, will not be 
better explained than by the rule of 1756, the theme of that fa- 
mous Pamphlet of Lord Liverpool, (A Discourse on the conduct 
of the Government of Great Britain in respect to neutral nations. 
By Charles Jenkinson 1758. 2d edition. [Lord Liverpool] 1801.) 
which, after nearly half a century, he still ventured to proclaim as 
the Law that ought to rule the decisions of english Prize-Courts. 



«) ,,The Odixi.« Robinson's Reports I. p. 252. 
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The Colonial System reserved the monopoly of the whole inter- 
course with the colonies to the mother -country, to the exclusion 
of all foreigners. When in the year 1756 war again broke out 
between Great-Britain and France, the French, still smarting under 
the losses they had suffered at sea in the preceding war, threw 
open the trade with their colonies to neutral states, in order to 
avoid an interruption of their commerce, or rather to prevent the 
complete ruin of the colonies themselves, which, debarred of every 
foreign supply, would be exposed to the utmost distress and even 
famine. It was this relaxation of a principle absurd in itself, which 
caused the english Prize- Courts to declare: ^4hat a Neutral had 
no right to deliver a belligerent from the pressure of his enemies' 
hostilities, by trading with his colonies in time of war in a way 
that was prohibited in a time of peace.*" The use neutral nations 
made of the permission given them by the lawful Sovereign of 
a foreign state, in the excercise of his undoubted rights, english 
Judges thus pleased to call a war in disguise, and accordingly 
proceeded to condemn all prizes made upon Neutrals while pur- 
suing such trade. They indeed pretended that they did not inter- 
fere with the accustomed trade of Neutrals, who therefore had no 
reason to complain of being hindered by english cruizers to do in 
time of war, what in time of peace they were prevented from do- 
ing by the laws of France; but they forgot that they had no right 
to constitute themselves the guardians of french legislature and 
that, if they did not assist to maintain french laws during peace, 
they ought not to interpose against their execution during war. 
It was in short nothing less than a measure of sheer violence? 
least of all warranted by english laws. For though the Navigation 
Act likewise allowed foreign goods to be carried to the colonies 
only in british ships, or in foreign ships the countries of which 
were fulfilling certain conditions, yet it was expressly reserved to 
the Sovereign, (Posessions Act, sec. 4) in any case where he deemed 
it expedient, by an Order in Council to grant the whole, or any 
such privileges, to the ships of any foreign country, although the 
conditions aforesaid should not, in all respects, be fulfilled by such 
foreign country." Now it did certainly not belong to british Ad- 
miralty Courts to dispute to a foreign sovereign a right, so uncon- 
ditionally claimed by their own and, still less, to punish those, who 
had acted in consequence of the excercise of this right. Nor would 
they probably have gone so far, had it not been in pursuan ce of 
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a policy, which went to establish so exclusive a british supremacy 
on the High Seas as to make its principles a Law for all Nations. 
They would perhaps have better succeeded, had they been more 
mindful to reconcile to it by showing a greater respect for the 
rights of third parties, and thus to win the sympathies of foreign 
nations instead of estranging them. 

As it was, we may from this period date that relentless 
system of reducing neutral trade and navigation, while England 
was at war, to the narrowest limits; a system that had already 
manifested itself in the preceding war, and which c^sed the 
King of Prussia, Frederick II. to take those reprisals of which 
we shall have occasion to speak hereafter. It is impossible here 
to enter into many details^ in order to expose that particular 
kind of warfare, carried on by Admiralty- and Prize-Courts versus 
Neutrals and by Neutrals versus Prize- and Admiralty-Courts ; the 
subtle reasonings of Judges and Lawyers to bring about condem- 
nations and the subterfuges used by Neutrals in order to escape 
them. Whole libraries of reports tell the sad story of commerce 
interrupted, of fortunes ruined, of violence in actions and in the 
construction of words, of frauds and perjury, — of misery on all 
sides. We are not unacquainted with the high respect paid in 
England to the Law- Authorities of the country, none of whom has 
perhaps a larger share of praise than Lord Stowell, whose repu- 
tation as a judge in prize-cases stands almost unparalleled. But 
while we do not mean any disparagement to the high character 
of impartiality for which he is as much extolled as for his other 
mental and intellectual capacities and his knowledge of the Law, 
we believe we are justified in saying, that if this Judge has gone 
such lengths in his severity toward Neutrals, as to fall into direct 
contradictions with the principles laid down by himself, it will 
b6 quite hopeless to look for any other remedy than by breaking 
with the whole system. The following cases will, we hope, prove 
what we have advanced, bold as it may appear, and show to 
what pernicious applications those rules have led. 

In the case of the Ship Phoenix*) Lord Stowell (then Sir 
William Scott) laid it down as a general and uncontrovertible rule, 
that the possession of the soil impressed upon the owner the 
character of the country, as far as the produce of that plantation 



*) BobiDson's Admiralty Reports vol. V. p. 21. 
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is concerned in its transportation to any other country, whatever 
the local residence of the owner may be. ^There are transactions, 
he says on another occasion, *) so radically and fundamentally 
national, as to impress the national character independent of peace 
or war and the local residence of the parties. The produce of a 
persons own plantation in the colony of the enemy, is liable to be 
considered as the property of the enemy, by reason that the pro- 
prietor has incorporated himself with the permanent interests of 
the nation, as a holder of the soil, and is to be taken, as a part 
of that country, in that particular transaction, independent of 
his own personal residence and occupation.^ 

This rule was applied by the Courts of the United States to 
the following case. During the war with Great Britain which 
ended 1815, the British had taken possession of the danish colony 
of St. Croix in the West Indias, upon which Mr. Bentzon, a da- 
nish civil officer and planter, had left the Island and gone back 
to Denmark. The terms of the capitulation having guaranteed 
security of property to the inhabitants, Mr. Bentzon left his estate 
under the administration of an inspector, who shipped thirty hogs- 
heads af sugar, the produce of that estate, on board an english 
vessel, for the risk and account of the owner. The vessel was 
taken by an american privateer and regularly condemned , the 
Prize Court and the Court of appeal both declaring the produce 
of a territory occupied by the enemy to be considered as ene* 
my^s goods and resting their decision upon those opinions of Sir 
Wm. Scott.**) 

Whether these opinions were in themselves correct or not, 
might be left undecided, though we believe they were not. Eng- 
lish Admiralty Courts are Civil -Law Courts and the Civil -Law 
says the direct contrary, pronouncing the produce, when separa- 
ted from the soil (^fructus separatt)^ and of course still more 
so when gathered Qperceptf)^ to be quite independent from it.***) 
But, correct or not, it is at all events an Intelligible principle 
which may be consistently carried through, while we find it 
entirely abandoned in the second case. The vessel: De Boede$ 

*) Bob. Rep. V. p. 167. The Vrow Catharina. 

**) Wheaton: Elements du Droit international I p. 327 sq. That Mr. 
Wheaton oould take the same side of the question is one of the most sur- 
prising features of the case. 
**•) Ft. 17 princ. & § I Dig. de Act. emti & venditi (IX. 1). 
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Lust^ had sailed irom Demerara in the month of March 1804 with 
a cargo of produce of that colony; it was captured by an eng- 
lish cruizer on the 19th of May, a month before war was declared 
against Holland. Now Demerara had, by virtue of the peace of 
Amiens, been restored by Great Britain to the Dutch in December 
1803: the produce therefore shipped in January and February 1804, 
had been raised while the island was being occupied by the british 
forces ; which was retaken by them before the prize was brought to 
be adjudged. It followed of course, that the property seized could 
neither during its growth, nor while being shipped, nor at the 
moment of its seizure, nor at that of the adjudication be qualified 
an enemy's property; no, not even the property of a person that 
had become an enemy, a formula introduced during that war in 
order to legalize ex post the condemnation of property arrested 
before the declaration of war. However, war had been declared 
against France on the 16th of May, along with an order to arrest 
all dutch property; and this act having been followed up by a 
declaration of war against Holland, Sir Wm. Scott thought him- 
self justified in condemning the prize!*) 

Now such contradictions may be called accidental ones; but 
we venture to affirm they were not, and that SirWm. Scott had 
not only an excuse, but even a justification for them. .A justifi- 
cation indeed of so extraordinary a character , so opposed to 
every common principle of justice, nay, we may say, so eminently 
un-english « that it would never have occurred to us, had it not 
been for the open avowal of Sir Wm. Scott himself, confirmed 
by other writers on the subject. j^The text of the instructions^ 
the Orders in Council o^re the true rule of this Court^^ are his 
express words, used on several occasions. **) This is nothing more 
or less than what we call in Germain ^^Cabinets-Justiz^ — that ar- 
bitrary interference of cabinets into the course of justice, which 
at all times and in all places has been condemned as the most 
dangerous source of injustice. It is true, Sir James Mackintosh 
gloried in never having been swayed by such considerations 
while a prize - judge ; but he added , that he had been the only 
one who had done so and probably would remain it. Even if the 
plea: that it derived from the prerogative of the Crown respecting 
peace and war, was tenable, the system ought to be done away 

*) V. Robinson's Reports V, p. 283 sq. 
**) y. Robinson^s Reports II, p. 186 and passim. 
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with. The interesi; of british subjects themselves calls still louder 
for it than that of foreigners, for there is do sort of reprisals that 
doctrine might not serve to excuse or justify. Frederick II. of 
Prussia had, bj way of reprisal for a number of captures made 
upon neutral prussian vessels by british cruizers in the war of 
Great Britain with France 1744, withheld the money due to 
british subjects on the Silesian loan, though he had engaged him- 
self to its payment upon Silesia having been ceded to him by the 
Empress Maria Theresia. The british government remonstrating 
against it, he required the opinion of his Crown-Lawyers, whether 
he would be justiiied in that procedure. In their memorial deliv- 
ered in 1752, they among others denied the jurisdiction of the 
british Admiralty in cases of prussian vessels, while in a counter- 
memorial, prepared by a commission of eminent british legal 
ofQcers, the legality of the proceeding was defended upon general 
principles of Law and Justice. Mr. IVm. Oke Manning^ in his 
well written and instructive y^Commentaries on the Law of Nations^ 
chuses to state, with regard to the two memorials: ^that seldom 
had a document issued from an European Government evincing 
such remarkable ignorance of the Law of Nations, as the memorial 
of the Prussian Government; while, on the other hand, the british 
report was a masterly state-paper, evincing that power of applying 
the principles of universal right to individual instances, which 
characterised the mind of one of the memorialists. Lord Mansfield." 
We refer those who should like to judge for themselves, to the 
Baron Ch. de Martens: y^Causes celebres du Droit des Gens^^ 
Vol. II where both documents are given at large: they will find 
how far Mr. Manning's criticism is born out by the facts; but 
what they will not find in the british memorial, is even the most 
distant hint of the decisions of the british Admiralty Gourls being 
governed by Orders in Council, which may invert every principle 
of law with retroactive eflfect to any indistinct period, subjecting 
foreign neutral nations to the most arbitrary consequences. What 
a formidable weapon would a knowledge of this fact have been 
in the hands of Frederik's Crown-Lawyers, who might have pro- 
nounced him on his side sole and undisputable judge in all cases 
of reprisal, as the Kings of England are, in old Statutes, called 
Arbiters of Commerce. And yet, will it be possible to maintain 
the jurisdiction of the Admiralty Courts without their having the 
text of their instructions for their rule? 
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This last argument, far as it may seem to go in support of 
the system, is perhaps the most decisive against it» We do not 
lay too much weight upon Sir Wm. Scott's complaint: „that the 
Orders in Council were sometimes so worded as not to be very 
easy to be applied".*) Those who take such Orders for their rule, 
may look how they interprete them. But if we .should have 
Succeeded to show, that it is as repugnant to the common prin- 
ciples of justice as pernicious in its effects to those who are en- 
forcing it, what possible reason can there remain to persist in 
keeping it up? 

It has been said: war was a calamity which, the sooner it 
could be put an end to the better, and one of the simplest and 
surest ways was, to ruin the trade and navigation of the enemy, 
so as to reduce his means of resistance by crippling his financial 
resources. Now we are so far from denying the first proposition, 
that we should even prefer never to see any war breaking out; 
but if the second was true, there is no reason for excepting any, 
even the most cruel means from being resorted to, in order to 
accomplish that object.**) The argument therefore, to say the 
least, would prove too much, and for that very reason prove 
nothing at all. The confiscation and devastation of all private 
property on land would then appear as still more laudable means, 
because of more general effect than the accidental seizure of some 
cargoes on board ship; and let the british public only think of 
the consequences of such a system in case of an invasion into 
their own country. We have already spoken of reprisals; and 
who shall be exposed by them to more severe losses than british 
subjects, who have invested larger capitals in every kind of pro- 
perty and of industrial undertakings in every part of the world, 
than perhaps all other nations taken together have in british. 



*) Rob. RepU^ m, p. 39. The y^Citto^*' 

**) How contagious snch notions are, may be learnt among others from 
Messrs. Pistoye 4" Duverdy otherwise excellent „TraU4 des Prises mariUmes^ 
(Paris 1855) who thus curiously express tbemselves: La capture de quelques 
naTires pendant la guerre est molns faneste pour le commerce du monde que 
la prolongation de T^tat de guerre. Youloir priver les gouvemements des moyens 
de guerre ^nergiques, c'est vouloir Tincertitude ; or, Tincertitude sur Tayenir c'est 
le ftisM le plus terrible pour le commerce; non seulement pour le commerce des 

bellig^rants , mais encore pour celui des neutres- La capture des navires 

narchands est-il un moyen qui affaiblisse r^ellement Tennemi? O'est ce qui 
I'est pas douteux etc. etc. YoL I, p. 20. 
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But, this apcu-t, those british writers who repeat such arguments 
are only remembering the exploits of the british Navy during the 
last twenty years war, which made the Oceans appear as part of 
the british dependencies , and all maritime trade obedient to british 
regulations. They are forgetting what revolution has since changed 
the face of commercial geography, and that iron railroads are 
presenting easier, swifter and safer means of communication bet- 
ween the most distant places, than ever was done by navigation. 
If, in former times, an hostile squadron in the Baltic and another 
in the Levant sufficed to put a stop to all exports of russian pro- 
duce to the countries of western Europe , raiboads from Moscow 
and St. Petersburg to Eonigsberg and Galicia will forward them 
any where, just as a blockade of every french port on the Atlantic 
and Mediterranean will not hinder the Articles of Paris to be car- 
ried by railroad to any port of the Continent, at no much greater 
expence than if directly shipped. Nay, the United Kingdom of 
Great Britain will be the only country of Europe that is not to 
derive such benefits from that wonderful invention, we are owing 
to the genius of its sons, as it is not to be approached otherwise 
than by sea, and consequently will have for the future to suffer 
more severely from every interruption of the intercourse by sea 
than any other nation. A second continental blockade, such as 
imagined by the first Napoleon, would therefore fall with unmiti- 
gated severity upon Great Britain, while the trade and commerce 
between the North and South, the East and West of the European 
Continent might be continued without any sensible interruption, 
and in course of time be even extended unto the mouth of the 
Amur. And if every port, each creek and inlet on the coasts of 
both hemispheres were hermetically blocked up by british squa- 
drons , what sufferings could be inflicted thereby on the enemy, 
that would not fall back with redoubled severity upon british 
trade and industry, even if the waste of treasure, health and life, 
occasioned by the keeping up of such armaments, were reckoned 
for nothing. 

Of course, such an extreme case will not easily happen ; but 
then there is another feature, which has entirely altered the aspect 
of affairs since the last russian war and its conclusion through 
the Parisian treaty of peace. Since, by the declaration of the 
16th of April 1856, the principle of ^free ships free Goods" has 
been established as a Law among Nations by the common and 
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solemn consent of Governments, the british being one of the prin- 
cipals, even the maritime trade of the enemy may proportionally 
suffer very little from british criiizers. For if Hftvre, Bordeaux 
and Marseilles were blockaded, and no french vessel should dare 
to show its flag on the Ocean, ^ench goods may be shipped from 
Antwerp, Genoa, Leghorn, or any other neutral port to where 
they may be transported by railroad, on board any neutral ship, 
without the least fear of molestation; as, on the other hand, France, 
or the country of any other enemy of Great Britain, may be sup- 
plied with any quantity of foreign produce it may stand in need of. 
Will the y^Times^ and other english papers, that have so catego- 
rically, to use the mildest expression, pronounced their sentence 
of j^absurd^ upon the Bremen resolutions of December, come to 
the conclusion: that the principle most sooner be given up than 
allow such to be its effects? will they proceed to show, that, as 
a war that should break out between two countries, wt)uld rescind 
any former treaty of peace between them, so the principles of in- 
ternational Law laid down along with it shonld be invalidated 
likev^dse? They should remember that, when M. de Talleyrand, 
upon the order of his master, endeavoured in his report of 1812 
to justify the Decrees of Berlin and Milan together with the an- 
nexations of Holland and the hanseatic cities, his chief arguments 
were taken from those infringements of the treaty of Utrecht he 
charged the british Government with; a treaty which, a hundred 
years before, had also sanctioned the principle of ^free ship free 
goods. ^ It is true, that the cabinet of St. James, in their answer 
of April 1812, could prove this stipulation of the treaty of Utrecht 
to have been effectually set aside by the french government on 
former occasions , and expressly revoked by the „r6glement du 
Roi^ of the 21st October 1744; but the declaration of 1856 is not 
part of a treaty, the conditions of which are not longer binding 
upon one party than the other is observing them. It has been 
solemnly proclaimed by the contracting parties as laying down the 
fundamental principles of international Law; upon their invitation 
almost all foreign governments have acceded to it, and it must, in 
respect to every foreign country, be observed at least as long, as 
no transgression can be reproached to it. Therefore, in every 
future war, any third party may cover by its flag the goods of 
both belligerent nations. 
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Others there may be who, with Mr. J. 6. Philliaiore and his 
friends in the debate of the House of Commons on the 4th of July 
1854, go so far as to contend for the principle : ^that every belli- 
gerent Power might capture the property of its enemies wherever 
it was met with on the high Seas , and for that purpose should 
detain and bring into port neutral vessels laden with such pro- 
perty.^ Their arguments, being directed against the Orders in 
Council at the beginning of the war, do not exactly bear upon 
the case as it now stands: they could only be entertained if the 
question was, not whether those orders should be revoked, but 
whether the declaration they had led to at the conclusion of peace 
was to be annulled. Nor is it the principle of „free ship free 
good^ that we are now contending for, but its extension unto the 
freedom of every private property upon the seas from seizure by 
the enemy, so it be not contraband of war. Still it may be to 
the purpose to show, that one of the Ministers of the Crown, Sir 
Wm. Molesworth, whose premature death has been so universally 
and deservedly lamented, in his luminous answer to those honour- 
able members, has proved it to have been next to impossible for 
the british Government not to adopt the system expressed by those 
Orders in Council. He enumerated all, or nearly all the interna- 
tional engagements between the chief Powers of the civilized 
world during the last two centuries, which contain provisions 
with regard to the treatment of enemies' goods on board neutral 
ships, 130 in number. Of these 130 only eleven (to ten of which 
England was a party,) contain the rule: that the goods of an 
enemy in the ship of a friend are lawful prize; the remaining 
119 contain the rule „free ships, free goods." He hence concluded: 
that during the century and a quarter which preceded the wars 
of the french revolution, the all but invariable rule of amicable 
intercourse as established by treaties between Great Britain and 
the maritime Powers of western Europe, — the invariable rule 
between France and Spain and the United Provinces of the Nether- 
lands and Portugal was „free ships, free goods ;** and that the 
general rule of amicable intercourse, as established by treaty bet- 
ween the northern Powers, between the northern and western 
Powers (with the exception of England), between the United 
States and the Old and New World , between France and the 
New World, and between the Ottoman Porte and the great Powers 
of Europe, was ),free ships, free goods." 

2 
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Sir William admitted indeed, that the theory of the great 
maritime Powers of western Europe respecting the rights of Neu- 
trals on the Ocean, as expressed in treaties of peace and commerce, 
was altogether at variance with their custom and usage, their 
practice and edicts during war. The reason, he said, was obvious. 
During peace men's minds were frequently calm and collected, 
reason and justice had some influence over them and the tendency 
of treaties of peace and commerce was, to conform to what ought 
to be the rules of international law. But in war, passion and 
hatred and seeming necessity, and the fancied interest of the mo- 
ment^ were apt to determine the actions of combatants, and power- 
ful belligerents, relying on their might, oftentime set at defiance the 
best established rules of war. If the maritime rights of Neutrals 
during war were to be inferred from the custom and usage of 
the great maritime belligerents of Europe during the last two cen- 
turies, the inference must be, that Neutrals on the Ocean had few 
or no special rights, by which they could be distinguished from 
the subjects of belligerents etc. etc. 

Another reason, quite particular to the war which was then 
waging with Russia, was the clashing of the french rules of ma- 
ritime war with those of Great Britain , while , for a complete 
harmony of action, it was indispensable that both Powers should 
adopt the same rules. Now as neither could entirely yield to the 
other , each of them being under special obligations by treaties 
with other countries, they came to a mutual compromise based 
upon a mutual waiver of rights and a strict fulfilment of obliga- 
tions; France waiving her right (?) of confiscating neutral pro- 
perty on board russian ships, and England waiving her right (?) 
of confiscating russian property on board neutral ships. Russia 
imitated this example and, added Sir William : ^May that example 
be followed by future belligerents in future wars! For if the 
precedent set by this war should lead to the abolition of private 
war on the Ocean, and to the establishment of the maritime rights 
of Neutrals on the firm and solid basis of reason and justice, 
whatever other results this war may bring forth , it would be 
noted for these results in the history of nations as a step in 
civilisation, and as a benefit to the human racel^ 

This step, as far as it went, was made by the Declaration 
of Paris of the 16th of April 1856, proclaiming: 

i. Privateering is and remains abolished; 
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2. The neutral flag covers enemy *8 goods, with the exception 
of contraband of war; 

3. Neutral goods, with the exception of contraband of war, 
are not liable to capture under enemy "s flag. 

4. Blockades, in order to be binding, must be effective, that 
is to say, must be maintained by a force sufficient really 
to prevent access to the coast of the enemy. 

That this Declaration, issued by the contracting Powers of 
the treaty of Paris, was universally received with the utmost 
satisfaction , cannot be wondered at, if we remember the state of 
things as above described by the british minister, which thus 
unexpectedly was to be made an end to for the future. Almost 
all other governments therefore promptly , perhaps too promptly, 
adhered to it by special acts of accession. The cabinet of 
Washington however demurred. In a very able note addressed 
by the Secretary of State, Mr. Marcy, to the french Envoy, Count 
de Sartiges, of the 28th July 1856, he aptly demonstrated that, 
if the capturing of private property, on the ocean, and condemn- 
ing it as prize of war, be given up, that property would, and 
of right ought to be, as secure from molestation by public armed 
vessels as by privateers; but if that principle were adhered to, it 
would be worse than useless to attempt to confine the exercise 
of the right of capture to any particular description of the public 
force of the belligerents*). If such a distinction were attempted, 
it would be very difficult to define the particular class of the 
public maritime force which should be regarded as privateers; and 
every nation would have an undoubted right to declare, what 
vessels should constitute its navy, and what should be requisite 
to give them the character of public armed ships. These were 
matters which could not be safely or prudently left to the deter- 
mination or supervision of any foreign Power; yet the decision 
of such controversies would naturally fall into the hands of pre- 
dominant naval Powers, which would have the ability to enforce 
their judgments. — That strong naval Powers should be willing to 



*) Though the United States had formerly eanctioned the principle in the 
treaty with Prussia 1785. Another precedent may be found in the treaty 
of 1675 between Sweden and the United Provinces of the Netherlands. It 
was indeed not observed during the following war, but then damages were 
paid to privates for the losses sustained through privateers, by virtue of 
the peace of 1679. 
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forego the practice of emplojing privateers, upon condition that 
weaker Powers agreed to part with this their most effective means 
of defending their maritime rights, ought not to excite the least 
surprise. But the United States, which considered powerful navies 
and large standing armies , as permanent establishments, to be 
detrimental to national prosperity and dangerous to civil liberty, 
were content, in the present aspect of international relations, to 
rely in military operations on land mainly upon volunteer troops, 
and for the protection of their commerce in no inconsiderable 
degree on their mercantile marine. 

Mr. Marcy, in the name of the President, therefore propo* 
sed to add to the first proposition in the ^Declaration^ of the 
Congress of Paris, the following words: And that the private 
property of the subjects or citizens of a belligerent on the high 
Seas shall be exempted from seizure by public armed vessels o( 
the other belligerent, except it be contraband.^ Thus amended, 
the Government of the United States would adopt it, together 
with the other three principles contained in that „ Declaration.'* — 
The amendment, he added, was recommended by so many power- 
ful considerations, and the principle which called for it had so long 
had the emphatic sanction of all enlightened nations in military 
operations on land, that the President was reluctant to believe it 
would meet with any serious opposition. Without the proposed 
modification, he could not convince himself that it would be wise 
or safe to change the existing law in regard to the right of 
privateering. 

This refusal on the part of the cabinet of Washington to 
accede to the first of those propositions, would be of httle con- 
sequence to Germany, which is not likely ever to come into an 
hostile conflict with the United States, were it not for the circum- 
stance, that all four propositions were to be considered as 
forming essential parts of the entire Declaration, and that those 
Powers, who did not accede to it as such, were not bound by it 
at all. Now the Statesmen and higher Lawauthorities of North- 
America have never shown any great inclination of sanctioning 
the principle of „fr«»e ship free goods. ^ Mr. Jefferson, when Se- 
"etary of State for foreign affairs in 1793, was earnestly urged 
the french Envoy to resist the british system of confiscating 
ch property on board neutral american ships ; but he instructed 

imerican Plenipotentiary at Paris, that such complaints could. 
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not be admitted, as the United States adhered to the principle, 
that a friends goods on an enemy's ship were free, but an ene- 
my's goods on a friends ship were liable to seizure. If therefore 
in any future war with Great Britain the United States should 
adhere to this principle, they would have it in their power, ma- 
terially to impede the carrying of british goods under neutral 
flag, and even in a war with any other country, to prevent british 
and other neutral shipping from deriving that profit from the 
freight of the other belligerents goods that they otherwise might; 
while, in the former case, british cruizers would be prevented by 
the Declaration of Paris to seize american goods on board neu- 
tral ships, belonging to such countries as had acceded to that 
Declaration. The sufferings and losses british trade and naviga- 
tion would be exposed to by american privateers, need only be 
hinted at. It is all very well to assimilate privateers on sea to 
volunteers on land. Even if it were true, it is well known that 
all volunteers , though generally attached to regular forces, 
are never renowned for their strict discipline; but their excesses may 
be called slight, if compared with the atrocities privateers make 
themselves but too guilty of on sea. The penalties the Onion" 
nance de la Marine of 1689 is threatening them with tell their 
story at length; it will suffice here to repeat the opinion of the 
Chancellor Kent, who, in his ^Commentaries on American Law'' 
says of them : ,,The object of privateering is not honour or chi- 
valric fame, but plunder and profit; the discipline of the crews is 
not apt to be of the highest order, and privateers are often guilty 
of enormous excesses, and become the scourge of neutral com- 
merce.'' Will british cruizers be able to sustain a successful 
cum bat against guerilla- bands like these? can it be a glorious 
one? And if they succeeded at last to destroy or take every pri- 
vateering vessel, taking prisoner all on board that had not been 
killed, and hanging on their yards arms whole crews that were 
not in possession of regular letters of mark, what compensation 
would this offer to those, who had been robbed of their property 
or submitted to personal sufferings and ignominy of all sorts? 
And what, if the regular naval force of some auxiliary power 
to the United States should engross at the same time the whole 
attention of the british navy? Certainly, british privateers may do 
as much harm to american subjects and property as american 
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ones may do to britisb; but is it wise, is ithumane, is it politic 
to hvmg matters to this issue? 

But then the question proposed by Mr. Phillimore and bis 
friends to the House of Commons in July 1854 went to declare 
„that, however from the peculiar circumstances of this war, a relaxa- 
tion of the principle that the goods of an enemy in the ship of a 
friend are lawful prize, may be justifiable, to renounce or surrender 
a right so clearly incorporated with the law of nations, so firmly 
maintained by us in times of the greatest peril and distress and 
so interwoven with our maritime renown, would be inconsistent 
with the security and honour of the country.^ 

If this is true, it must of course apply still more to our pro- 
position, which goes so far as to demand the abolition of all war- 
fare agains private property, even among the belligerents them- 
selves, on the high seas. That it has been a principle intervi'oven 
with british politics since more than a century, we are far from 
denying. It is imposible to express it more forcibly, and per- 
haps, in his time, more justly, than has been done by Lord Liver- 
pool, in the preface to the second edition of his ,, Discourse'' above 
mentioned (p. XLVIIL) : „In |such a state of things, what sort 
of maritime right the french republic would think proper to estab- 
lish and exercise, 1 leave to the determination of those who have 
read the foregoing pages, — 1 repeat with confidence, that it is 
not the security of Great Britain alone, which depends on the 
valour and superiority of the british marine, but that the fleets 
of Great Britain are now the principal bulwark, of all that yet 
remains of national independance in the world. — I know there 
have been british statesmen, who have been willing to relinquish 
those maritime rights, which 1 have endeavoured now, as well 
as through the whole course of my political life, however feebly, 
to defend; but I trust that on due consideration they will be in- 
duced to alter their opinions. — I am persuaded that the vast 
majority of the people will support to the utmost the just rights 
of the navy of Great Britain, to the exertions of which they are 
indebted not only for their happiness, safety and independance, 
but for the national glory which now surrounds them, and for 
the high character which their government holds in the estima- 
tion of mankind.'^ • • 

,,/n such a state of things^^ Lord Liverpool says; but who 
will not see the vast difference between the state of things then 
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and at present! We do not mean to speak of any change in the 
position of the british navy with reference to that of other coun- 
tries; it belongs to such men as the noble author of that most 
excellent book: „Otir Naval Position and Policy*'' (London 
1859) to warn, to teach , to instruct in matters like these: and 
ejcperience always has shown that such teaching is not thrown 
away upon british ears. But in every other respect, british do- 
mestic and colonial policy have in every thing belonging to trade 
and navigation, taken a directly opposite course; and what is 
still more important, the conviction of the change having been 
for the better is now so thoroughly and so universally felt , that 
a return to the former system appears next to impossible. Not 
on\y the monopolies of the mercantile system, but even the spirit 
of monopoly of which Adam Smith so bitterly complains, have 
passed away; and wherever any signs of reviviscence should 
manifest themselves, as of late among the shipowners of Tyne- 
mouth, Newcastle &e , the press, if the expression be allowed, rises 
as one man in order to oppose them; to tell them: ^wher- 
ever we can buy cheapest and best, and whoever will carry our 
cargoes cheapest and quickest, it is there that England deals; it 
is those whom England employs I"*) Of what consequence can 
that famous rule of 1756 be, now that the direct colonial trade, 
even in countries whose own navy is protected by diflferential 
duties, is open at all times to the vessels of every foreign nation? 
It is true, british Admiralty Courts may apply it to prizes, made, 
in some future war, upon neutral vessels, while carrying on the 
coasting trade of an enemy's country, where such coasting trade 
is not allowed to foreigners in times of peace. But if we are 
not very much mistaken, such a procedure, even if otherwise 
legal, would now be just as much condemned by public opinion 
in Great Britain itself, as it was applauded a hundred years ago ; 
and if Mr. Manning still pleaded for it so late as 1839'''*), we 
are not sure he would have done so ten years later, after having 
witnessed the beneficial effects of the repeal of the Navigation 
Act, that supposed main-prop of british superiority on sea. 

As little as Adam Smith thought of an Utopia of free trade 
ever coming to be realized in Great Britain ; as little as Lord Liver- 



*j V. The Eeonomut 1858. p. 1818. 
**) CommentarieSi p. 192. 
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pool imagined, that the Navigation- Act, ^Hhat excellent system of 
laws, the foundation of the great naval power the kingdom pos- 
sessed and on which her security depended" (Preface to Discourse 
p. XX) would not only be entirely abolished, but that the ad- 
mitting of foreign competition to the utmost extent would prove 
much more beneficial to british shipping, than ever its exclusion 
had done — just as little will it be possible to revert to that system, 
which the one lamented and the other exulted in, — to support it 
in times of war by oppressing neutral trade and navigation. The 
declaration of ldd6 does not allow it, the spirit of the age, to 
which that declaration bears testimony, condemns it. What then 
is there in those .resolutions moved by the merchants of Bremen, 
supported by those of Hamburg, and reechoed from all parts of 
Germunyy that might not reasonably be conceded by Great Britain, 
or any great maritime Power? They simply demand: that the ia- 
▼iolability of persons and property in time of war on the high 
seas, be extended also to the subjects and citizens of belligerent 
States, except as far as the operations of war necessarily restrict 
the same. (V. Resolutions of a Meeting , held in Bremen on the 
2d of December 1859, regarding the maritime intercourse in time 
of war, and Circular of the Bremen Committee of the 3d Decbr.) 
And in the Hamburg meeting of the 29th of December, the prin- 
cipal points to be attained in the interest of Neutrals were noore 
distinctly stated by the President of the Chamber of Commerce 
in the following manner: 

1. Uniform rules as to the neutral character of ships formerly 
owned by subjects of a belligerent state and transferred 
into the property of Neutrals; 

2. Uniform rules as to the periods in which enemy's ships, 
after the declaration of war, be allowed to continue the 
voyages already begun and to return unmolested. *) 



*) In Qreat Britain, as we have already shown, this will depend from the 
text of the itistructions issued at the beginning of each particular war. How 
much the viev.s of continental Lawyers are ^t variance on the subject, will be 
seen from the following passages : Merlin: Repertoire de Jurisprudence, s. v. 
Prises marilimes says: ^L'usage g^n^ral de I'Europe est, que toute puissance 
qui declare la guene k une autre, fait, au mSme instant, saisir dans ses ports 
tous les b&timents qui appartiennent k eile ou k ses sujets. — Si Ton traite avec 
cette rigueur les navires qui se trouvent dans un port ennemi au moment de la 
declaration de guerre, 11 n*y a pas raison de ne pas traiter de mdme les navires 



25 



3. Enumeration of the articles belonging to contraband of war; 

4. A yessel to be guilty of a breach of blockade only when 
again attempting to approach the place blockaded, after 
having been warned off by a cruizer of the blockading force, 
and the warning having been regularly entered in its papers. 

It will be immediately seen, that if the general proposition 
be admitted, which demands, that private persons and property 
of belligerents be put upon a level with those of Neutrals, there 
will no longer be any necessity of discussing at large the first and 
second of the points last mentioned. Nor will it need any proof, 
what mass of unjust and serious hardships will thus be cut off at 
once. English Courts indeed admit the legality of such transfers 
of property, even during the war, provided me transaction be 
strictly proved to have been a bond, fide one, and the full value 
to have been paid; but it is difficult to understand why in english 
Courts of law, where every criminal is warned not to commit 
himself by any confession and to await what proofs his accuser 
may produce against him, in such prize cases it is not the Captor, 
who has to prove the legality of the prize, but the captured who 
has to disculpate himself from having acted maid. fide. Thus in 
the last russian war, with, all the lenity which certainly distinguished 
the british Admiralty Judges, various decisions occurred, the strict 
justice of which may well be contested. Besides, the french laws 
expressly declare all such transfers of enemy's ships into the pro- 
perty of Neutrals after the declaration of war to be illegal; and 
who will guarantee those liberal principles that prevailed during 
the last war, always to obtain in Prize-Courts, and that we may 
not again hear the condemnation of a vessel, formerly french, but 
owned by an american citizen, when captured by a british cruizer, 
justified by a reasoning like this: "He (the owner) swears that 
he resided at Boston 14 years when at home, but he does not say 



qui n'arriyent dans un port ennemi qu'apr^s cette declaration non encore parve- 
nue k leur connaissance. ^ (This doctrine was practically applied in the case of 
the ^Yermont. *^ Pistoye & Duyerdy I p. 131). — On the other hand Aiunii 
Droit maritime de VEurope Art. 5 § 4 nr. 7, says: ^Un yaisseau marchand 
qui se trouverait en mer dans le temps que la nation k quelle il appartient entre 
en guerre, ne pent Stre pris, k son arriv^e dans un port ennemi, en vertu de la 
guerre suryenue entre les deux nations. La foi publique doit alors lui seryir do 
sauyegarde. S'il est un cas oh il puisse Stre gard^ ou s^questf^, ce ne peut 
6tre que comme otage et pas en droit de repr^sailles.^ — 
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how often he had been at home. He then states, ''that being at 
Bordeaux in 1796"' but he does not say how long he had been 
there, he might have lived there a long time. The ontAS probandi 
I have said lay upon him, and the presumption is not rebutted by 
the asserted residence of his wife and family at Boston. He may 
have been in Europe during the war, engaged in the trade of 
France, and if so (?!) such occupation would supersede his pre- 
tended neutral character. The proof now produced is such as 
would be held good in ordinary cases; but in. cases so particu- 
larly circumstanced, something more must be required: it is pos- 
sible that there might be such documents as these if the trans- 
action was fictitious!"*) 

But, without further examining the wisdom or absurdity of the 
law as it is standing, or how much ill blood may be created by 
decisions like the last mentioned, we confess ourselves wholly at 
a loss to understand, what reasonable motives such countries as 
Great Britain and France can have, to hinder their subjects from 
disposing of their ships by way of sale, whilst they cannot navi- 
gate them themselves without more or less danger. The greater 
risk a Neutral runs in buying, the harder conditions will the seller 
be obliged to submit to; and as there are no countries in Europe 
so often engaged in war as Great Britain and France, while none 
have such numbers of merchants ships as the first and few that 
have more than the second, one should think their own interest 
was bidding them a diametrically opposite policy. And yet every 
other consideration appears of secondary interest if we look to the 
carrying trade. We need only remind, that, by virtue of the de- 
claration of 1856, the neuti'al flag covers the enemy^s goods, and 
every one who has the least idea of mercantile affairs, will under- 
stand our meaning. A few numbers will help to illustrate it. In 
1858 there have been entered in the United Kingdom inward and 
outward of british ships, about 12,140,000 tons and of foreign 
ships about 9,400,000 tons. Let the private property of the bel- 
ligerent find the same protection at sea as that of the Neutral, 
and there is no possible reason, why that proportion should not 
remain unaltered in any future war of Great Britain. Maintain 
the distinction, and the consequences will speak for themselves. 



*) Robinson's Reports. Vol. I p. 104. The ^tBemon' 
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As for blockades, the measure proposed bj the Hamburg 
Chamber of Commerce certainly recommends itself by its simpli- 
city. Possibly it may encourage sometimes a ship to venture nearer 
to the blockaded place than she otherwise would, relying for her 
safety on her not yet having been warned off; but then she 
still exposes herself to the risk of being declared a lawful prize 
if taken in flagranti^ that is to say, while bearing directly up towards 
the blockaded place, knowing it to be blockaded. At all events, 
it will be difficult to find out some other effectual protection for 
neutral vessels coming home from long voyages, which, after 
having been informed in spring that the mouth of their river was 
blockaded, are captured while approaching it in November to in- 
quire whether the blockade was still continued. We abstain 
from entering into more details, because we do not wish to re- 
new old complaints; but if modern international law is not to be 
less distinguished by a spirit of justice and equity, than modern 
commercial policy is by a spirit of liberality, some such means 
must be devised to draw stricter limits to pretended breaches of 
blockade. 

The notions about contraband of war have formerly differred 
more widely than they do now, when it seems pretty generally 
agreed, tl^at it ought to be limited to implements of war and such 
materials as are requisite for their use. These once enumerated 
by common consent, it would afterwards sufdce to make such 
alterations or additions as appeared justified by changes in the 
methods of warfare ; but never any seizure under pretence of con- 
traband of war should be declared valid, if the articles seized had 
not regularly been proclaimed as such. 

England has led the way in the reform of commercial policy, 
when the pretended advantages of the old system proved to be 
delusive, and she is earning the golden fruits in the increase of 
her trade, industry and wealth. The pretended advantages of 
the old system of international maritime law are proved to be 
no less delusive, to be as hurtful to herself as to the world in 
general; will she keep back, when by a reform she may earn the 
sympathies of all civilized nations? 



H. G. VOIGT. Hamburg. Printer. 
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